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(From Chapter 90, Oregon Laws, Second Special Session, 1933)
Section 1. A special election shall be
held in the several voting precincts
throughout the state of Oregon on Friday, May 18, 1934. There shall be submitted to the people for their approval
or rejection at the said special election,
(1) all constitutional amendments proposed by the second special session of
the thirty-seventh legislative assembly
of the state of Oregon; (2) all measures
and questions enacted at said session
and refer~'ed to the voters, either directly by the legislature, 01" by referendum
petition; and, (3) such constitutional
amendments and measures as may be
proposed by completed initiative petitions filed with the secretary of state
not less than four months prior to the
said special election, ordering specifically or optionally their submission
thereat. The said election shall be held
during the same hours on said day and
in all respects in the same manner as
are other elections as provided by law
relating to regular general elections, and
the votes cast on such constitutional
amendments, measures and questions
shall be counted, canvassed, returned
and declared in the same manner as
provided by law for measures voted
upon at regular general elections.
Section 2. On or before April 3, 1934,
any person 01' association of persons may
file with the secretary of state any argument or statement favoring or opposing
any of said constitutional amendments,
measures or questions to be voted on
by the people at such special election

[2]

on the same terms and conditions
are provided therefor by law for the
ing of such arguments or statements
any amendments or measures
to the people at a regular
tion. Any argument favoring
ing any of such constitutional
ments, measures, or questions
and presented by any legislative
mittee pursuant to authority of
thirty-seventh legislative assembly,
ond special session, shall be filed
the secretary of state not later
April 3, 1934.
Section 3. Immediately after
shall have expired for filing arguLmentlf
or statements, as provided in
hereof, the secretary of state shall
to be printed in pamphlet form, in
manner now provided by law, a
copy of the title and text of each
stitutional amendment, measure,
question herein mentioned to be
mitted at such election, together
any such arguments 01'
filed, and shall, not less than 10
prior to the date of said election,
to each r,egistered voter of the sta
copy of such pamphlet; provided,
if the secretary of state shall,
about the same time be
other pamphlet to every voter, he
if practicable, bind the matter
provided for in the first part of
pamphlet, numbering the pages of
entire pamphlet consecutively from
to the end, or he may inclose the
phlets under one cover.
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(On Official Ballot, Nos. 302 and 303)
AN AMENDMENT
To section 11, article I of the constitution of the state of Oregon, to be sub-,
mitted to the legal voters of the state for their approval or rejection!
at the special ,election to be held May 18, 1934; proposed by the secondl
special session of the thirty-seventh legislative assembly by senate joint
resolution No.4 filed in the office of the secretary of state December 12
1933.
'
'i
The following is the form and numerical designation of the proposed amend_\
ment as it will be printed on the official ballot:
,
,
Constitutional Amendment-Referred to the People by the Legislative Assembl~ I
TRIAL WITHOUT JURY 1-ND NON-UNANIMOUS VERDICT
CONSTITUTIONAL AMENDMENT-Purpose: To provide by constitu.1
tional amendment that in criminal trials any accused person, in other than
capital cases, and with the consent of the trial judge, may elect to waive f
trial by jury and consent to be tried by the judge of the court alone, such,
election to be in writing; provided, however, that in the circuit court ten
members of the jury may render a verdict of guilty or not guilty, save and.
except a verdict of guilty of first degree murder, which shall be found only I
by a unanimous verdict, and not otherwise.
"
302 Yes. I vote for the proposed amendment.
Vote YES or Not
303' No. I vote against the proposed amendment.
i

I

v CRIMINAL

i

I

I

The following is the 25-word voting machine ballot title of the proposed
amendment:
«
CRIMINAL TRIAL WITHOUT JURY AND NON-UNANIMOUS VERDICTt
CONS'I'ITUTIONAL AMENDMENT-Purpose: Authorizing accused, with!
judge's consent, to waive jury trial, except in capital cases; verdict, ex- i
cept guilty of first degree murder, by ten circuit court jurors.
SENATE JOINT RESOLUTION NO. 4
Be It Resolved by the Senate of the
Stctte of 01'egon, the H01~se of Representatives jointly conctwring,'
That section 11, article I of the constitution of the state of Oregon be, and the
same hereby is, amended so as to read
as follows:
ARTICLE 1.
Sec. 11. Rights of Aocttsed in Cr'iminctl
P1·osectttion. In all criminal prosecutions the accused shall have the right to
publi~ trial by an impartial jury in the
county in which the offense shall have
been committed; to be heard by himself
and counsel; to demand the nature and
cause of the accusation against him, and
to have a copy thereof; to meet the wi tnesses face to face, and to have compulsory process for obtaining witnesses
in his favor; provided, however, that
any accused person, in other than capital cases, and with the consent of the
trial judge, may elect to. waive tri~l by
jurv and consent to be trled by the Judge
of the court alone, such election to be in
writing; provided, however, that in. the
circuit court ten members of the Jury
may render a verdict of guilty or not
guiity, save and except a verdict of guilty
of first degree murder, which shall be
found only by a unanimous verdict, and
not otherwise; provided further, that the
existing laws and constitutional pr.ovisions relative to criminal prosecutlOns
shall be continued and remain in effect
as to all prosecutions for crimes com-

mitted before the taking effect of this
amendment; be it further
Resolved, That said proposed amendment be submitted to the people for their
approval 01' rejection at the next election
held throughout the state of Oregon,
whether the same be a general 01' special
election; be it further
Resolved, That the secretary of state
of the state of Oregon be, and he hereby
is, authorized and directed to set aside
one page in the official pamphlet containing initiative and referendum measures to be voted upon at the next election, whether the same be a general
election 01' a special election, in which
articles in support of the foregoing
amendment may be printed, and that a
.ioint committee. consistin" of one senator, to be appointed by the president of
the senate, and two representatives, to
be appointed by the speaker of the house,
be appointed to prepare such arguments
fol' publication and file the same with
the secretarv of state. and the page in
which arguments against the foregoing'
amendment mav be printed, which arguments may be furnished bv any person
interested; provided. that in case more
material is offered than can be printed
on one page of the pamphlet. the secretary of state shall select the part of such
material to be printed.
Filed in the office of the secretary of
state December 12, 1933.
For affirmative argument see page 7,
For negative argument see page 8,
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(On Official Ballot, Nos. 302 and 303)
ARGUMENT (Affirmative)
Submitted by the joint committee of the senate and house of represenbl second
tives, thirty-seventh legislative assembly, second special session, in behalf of
Lte joinL the Criminal Trial Without Jury and Non-Unanimous Verdict Constitutional
nber 12 ;1 Amendment.
',%
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The laws of Oregon now prohibit the
court from commenting on the fact that
the accused in a criminal case has failed
to take the witness stand and testify in
his own defense, and the judge is also
prevented from commenting on the value
of the evidence introduced on behalf
of the defendant no l1!atter how flimsy
the defense of the accused may be. Our
laws also require that the evidence
against the defendant must be so conclusive as to the culprit's guilt that the
jury must be convinced beyond any reasonable doubt or to a moral certainty of
that guilt before it is privileged to find
a verdict of guilty. Twelve jurors trying ,a criminal case must be unanimous
in their decision before the defendant
may be found guilty.
The proposed constitutional amendment is to prevent one or two jurors
from controlling the verdict 01' causing
a disagreement. The &mendment has
been endorsed by the district attorney's
association of this state and is approved
by the commission appointed. by the gOVernor to make recommendatIOns amending criminal procedure.
Disagreements not only place the taxpayers to the expense of retrial which
may again result in another disagreement. but congest the trial docket of the
courts.
The amendment provides that a jury
of ten may return a verdict save and ex-

cept in first de~ree murder. A notable
incident of one Juror controlling the verdict is found in the case of State v. Silverman recently tried in Columbia county. In this case 11 jurors were for a
verdict of murder in the second regree.
One juror was for acquittal. To prevent.
disagreement 11 jurors compromised with
the one juror by returning a verdict of
manslaughter. This they were compelled to do to prevent large costs of
retrial.
Disagreements occasioned by one or
two jurors refusing to agree with 10 or
11 other jurors is a frequent occurrence.
One unreasonable juror of the 12, or
one not understanding the instructions
of the court can prevent a verdict either
of guilt or innocence.
We believe that the people of Oregon
will clearly see the reasonableness of
the proposed change and vote favorably
for this meas{u-e, which certainly is a
step in the right direction.
ASHBY C. DICKSON,
State Senator, Portland, Oregon.
FRANK H. HILTON,
State Representative, Portland, Oregon.
F. H. DAMMASCH,
State Representative, Portland, Oregon.

8

Oonstihttional Amendments and Measures to Be Snbm'it:;ed
to

j

(On Official Ballot, Nos. 302 anI! 303)
ARGUMENT (Negative)
Submitted by Richard Deich, opposing the Criminal Trial Without JUl'J'
an<l Non-Unanimous Verdict Constitutional Amendment.
It has been stated through the public

press and otherwise that shrewd lawyers have been enabled to defeat justice
because of the age-olq. cus~om ?f, requiring a unanimous Jury m crImmal
cases, by centering upon one ,or more
jurors perhaps and gettmg what IS ~mo:vn
as a "hung jury" and ev~nt~ally wmnmg
the case or causing the dIsmIssal thereof,
,But as a matter of fact, no lawyer need
care whether it would be a 12 man jury,
the court itself, a majority jury or a 10
man jury who decides the Case, because
the lawyer will take the cloth as he finds
it and cut the suit accordingly and he
will win or lose his case just the same;
but to the citizens of our great country
who have paid dearly to establish this
12 man jury, it is all important.
Laws,

as

H~*~esbeen

"LAW
we read in ancient
like cobwebs in all

Co~~;~bs for little flies

are spread,
And Laws for little folks are
made;
But if an insect of renown,
Hornet 01' beetle, wasp or drone,
Be caught in quest of sport or
plunder,
"The flimsy fetter flies in sunder,"

The particular amendment in question
to section 11, Article 1 of the constitution of Oregon, is objectionable for other
reasons than the above. One objection
that seems overwhelming to me is the
fact that anyone charg<:d with murder
in the first degree WhICh means p~'e
meditated with malice aforethought. Inlling of a human being, is allowed the
special privilege of no conviction unless
12 jurors unanimously agree; whereas,
the small fry the embezzler, the second
degree murd~rer, the forger, the rapi~t
and all lesser crimes, must take hIS
chance on 10/12 jury. It would seem
that it is putting' a premium on what

To

our law-makers and the public in general seem to believe is the worst crim_
inal in the world, It would seem that
the poet quoted above had this same idea
in mind when he wrote his little lmown
or heeded couplet.
In practically 10 years experience as
a deputy prosecutor in Multnomah coun_
ty, Oregon, I cannot recall a single instance in my own experience where 1
regretted the fact that less than a unan_ I
imous jury could bring in a convic_)
tion in a criminal case and I tried a
goodly number of cases. I can remember'
probably a quarter of a century ago
when the district attorney was consid_
ered one of the best, if not the best,
lawyer in the community; whereas I do
not necessarily need to 'call your atten_
tion to the fact that now he is possibly
considered one of the poorest if not the
worst. This is not necessarily a reflec_
tion on the legal ability of a district attorney of a large district like Seattle,
PortlEmd, San Francisco or Los Angeles
because as a matter of course he cannot
try all of the cases or even the most
important ones put he should be able to
organize his force whereby he would be
represented by able and competent lawyers as deputies. In other words, the
greatest asset of a district attorney in a
large community is executive ability.
This, of course, would be somewhat difficult to s,ecure without adequate com- ,
pensation for said deputies, even though
the district attorney was possessed of
the necessary executive qualifications,
I am against the amendment not because I feel it is an ill-advised move,
It is a weak and ill-advised attempt to
correct an evil that will be abortive because it will not get the results sought
for. It is an attempt to repair the engine ('j,
in your automobile by patching up a hole
in the exhaust pipe.
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RICHARD DEICH,
State Representative,
Fifth District, Portland, Ore,
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